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Court of Appeals of the District of Columbia. 


No. 4236. 

Minnie Bailey, Appellant, 
vs. 

Fulton R. Gordon. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68817. 

Minnie Bailey, Plaintiff, 
vs. 

Fulton R. Gordon, Defendant. • 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 30, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 68817. 

Minnie Bailey, Plaintiff, 
v. 

Fulton R. Gordon, Defendant. 

The plaintiff, Minnie Bailey, sues the defendant, Fulton R. Gor¬ 
don, for that, heretofore, to wit, on the 26th day of February, 1920, 
the plaintiff at the request of the defendant, entered into an agree- 
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* ment with the defendant whereby the plaintiff agreed to purchase 
from the defendant two certain parcels of land situate in the District 
of Columbia and known as Lots Nos. 9 and 10 in Block No. 1993 
in Chevy Chase Grove and containing 12,032.8 square feet of land at 
and for the price of 43 cents per square foot, amounting in all to the 
sum of $5,17410 payable $400 in cash and promissory notes made 
by the plaintiff for the deferred payments as follows, $30 per month 
for 60 consecutive months and $2,974.10 in 5 years with interest on 
said notes at the rate of 6 per cent per annum and in consideration 
thereof the defendant thereby agreed with the plaintiff that, at any 
time after the first day of July, 1920, when thereunto requested by 
the plaintiff, the defendant would sell said lots for the plaintiff at 
and for a price of not less than fifty cents per square foot and 

2 the plaintiff in pursuance of said agreement and relying 
thereon then did purchase said lots at the price of 43 cents 

per square foot and then paid $400 in cash to the defendant and on 
April 1st, 1920, made the notes so required by said agreement and 
fully performed said agreement on her part to be performed and 
thereafter, to wit, on the first day of October, 1920, and at other 
times after July 1, 1920, the plaintiff frequently requested the de¬ 
fendant to sell said lots at and for a price of not less than 50 cents 
per square foot in pursuance of his agreement aforesaid but the de¬ 
fendant wholly failed to comply with said request or to perform his 
said agreement, and thereupon, to wit, on the first day of October, 
1920, the plaintiff, at the request of the defendant, entered into 
an agreement with the defendant whereby the plaintiff agreed to 
waive and did waive said former agreement of, to wit, February 26, 
1920, and in consideration thereof and of all and singular the 
premises the defendant thereby agreed with the plaintiff that the 
defendant would sell said lots for the plaintiff before the first day of 
May, 1921, at and for the price of one dollar and twenty-five cents 
per square foot but the defendant did not before said date or at any 
time sell said lots at and for said price and wholly failed to perform 
his said agreement and the plaintiff has been and is thereby injured 
and has sustained damage in the sum — nine thousand eight hun¬ 
dred and sixty-six dollars and ninety cents ($9,866.90) for which 
sum the plaintiff claims judgment, besides costs. 

L. A. BAILEY, 
Attorney for Plaintiff. 

3 Demnmr to Declaration. 

Filed May 9, 1924. 

******* 

Comes now the defendant. Fulton R. Gordon, by his counsel and 
demurs to the declaration filed in the above entitled case and says 
that the plaintiff her action ought not to have or maintain because 
the said declaration is bad in substance and for reasons therefor says: 
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1. The said declaration does not state a cause of action. 

2. The declaration claims a breach of contract but furnishes no 
basis of computation of damages. 

3. The declaration pleads no effort on the part of the plaintiff to 
minimize the damages resulting from the alleged breach of contract. 

4. The declaration does not allege whether or not the plaintiff has 
sold the lot in question, nor at what price. 

5. The declaration attempts to state a false basis for the computa¬ 
tion of damages. 

ROJER J. WHITEFORD, 

Counsel for the Defendant. 

Supreme Court of the District of Columbia. 

Saturday, June 7th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice. 

******* 

Upon consideration of the demurrer filed herein to plaintiff’s 
declaration, it is ordered that said demurrer be, and the same 

4 is hereby sustained with leave to amend in ten days. 

Amended Declaration. 

Filed June 17, 1924. 

******* 

The plaintiff, Minnie Bailey, sues the defendant, Fulton R. Gor¬ 
don, for that, heretofore, to wit, on the 26th day of February, 1920, 
the plaintiff at the request of the defendant, entered into an agree¬ 
ment with the defendant whereby the plaintiff agreed to purchase 
from the defendant two certain parcels of land situate in the District 
of Columbia and known as Lots Nos. 9 and 10 in Block No. 1993 in 
Chevy Chase Grove and containing 12,032.8 square feet of land at 
and for the price of 43 cents per square foot, amounting in all to the 
sum of $5,174.10 payable $400 in cash and promissory notes made 
by the plaintiff for the deferred payments as follows, $30 per month 
for 60 consecutive months and $2,974.10 in 5 years with interest on* 
said notes at the rate of 6 per cent per annum and in consideration 
thereof the defendant thereby agreed with the plaintiff that, at any 
time after the first day of July, 1920, when thereunto requested by 
the plaintiff, the defendant would sell said lots for the plaintiff at 
and for a price of not less than fifty cents per square foot and the 
plaintiff in pursuance of said agreement and relying thereon then 
did purchase said lots at the price of 43 cents per square foot and 
then paid $400 in cash to the defendant and on April 1st, 

5 1920, made the notes so required by said agreement and fully 
performed said agreement on her part to be performed, on 
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which said notes the plaintiff thereafter paid to the defendant $390 
on account of the principal sum and $95.87 on account of interest, 
and while said agreement was in force, to wit, on the first day of 
October, 1920, and at other times after July 1, 1920, the plaintiff 
frequently requested the defendant to sell said lots at and for a price 
of not less than 50 cents per square foot in pursuance of his agree¬ 
ment aforesaid but the defendant wholly failed to comply with said 
request or to perform his said agreement, and thereupon, to wit, on 
the first day of October, 1920, the plaintiff, at the request of the 
defendant, entered into an agreement with the defendant whereby 
the plaintiff agreed to waive and did waive said former agreement of, 
to wit, February 26, 1920, and in consideration thereof and of all and 
singular the premises the defendant thereby agreed with the plaintiff 
that the defendant would sell said lots for the plaintiff before the 
first day of May, 1921, at and for the price of one dollar and twenty- 
five cents per square foot but the defendant did not before said date 
or at any time sell said lots at and for said price and wholly failed to 
perform his said agreement; that thereafter the plaintiff made dili¬ 
gent efforts to sell said lots and in said efforts offered them to the de¬ 
fendant and others at the price of 43 cents per square foot but all 
said offers and efforts failed and thereafter the plaintiff resold and 
on, to wit, July 9, 1922, conveyed said lots to the defendant and in 
consideration thereof received from the defendant $390 in cash and 
certain of the notes made by her as aforesaid on which the 
6 amounts then due and unpaid were $4,204.10 for principal 
and $580.08 for interest which said notes were then canceled, 
which said sum of $5,174.78 in cash and notes so received by the 
plaintiff was the highest price the plaintiff was able to obtain for said 
lots and the plaintiff has been and is thereby injured and has sus¬ 
tained damage in the sum — nine thousand eight hundred and 
sixtv-six dollars and ninety cents ($9,866.90) for which sum the 
plaintiff claims judgment, besides costs. 

L. A. BAILEY, 
Attorney for Plaintiff. 

Demurrer to Amended Declaration. 

Filed June 23, 1924. 

******* 

Comes now the defendant, by his counsel, and demurs to the 
amended declaration filed herein and says that the same does not 
state a cause of action and for reasons therefor says: 

1. The declaration shows a re-convevance of the property in ques¬ 
tion by the plaintiff to the defendant and a return of the considera¬ 
tion to the plaintiff, which action on the part of the plaintiff consti¬ 
tutes a release of anv claim against the defendant. 

ROGER J. WHITEFORD, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

Monday, September 22d, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

Upon consideration of the demurrer of defendant, filed 

7 herein to the amended declaration, it is ordered that said 
demurrer be, and the same is hereby sustained with leave to 

plaintiff to amend; thereupon plaintiff now in open Court says she 
does not care to amend said amended declaration but will stand upon 
the same as originally filed. 

Therefore it is considered that plaintiff take nothing by this 
action, and that defendant go hence without day, be for nothing 
held, and recover of plaintiff the costs of lus defense, to be taxed by 
the Clerk, and have execution therefor. 

From the foregoing the plaintiff by her attorney in open Court 
notes an appeal to the Court of Appeals and the maximum of an 
undertaking for costs is hereby fixed in the sum of one hundred 
dollars ($100.00) with leave to deposit the sum of fifty dollars 
($50.00) with the Clerk, in lieu thereof. 

Memorandum. 

September 26, 1924.—Bond on appeal for $100 approved and 
filed. 

Assignment of Errors. 

Filed September 26,1924. 

******* 

The plaintiff is advised, and so states for her assignment of errors, 
that the Court erred as follows, viz: 

1. In sustaining the demurrer to the declaration. 

2. In sustaining the demurrer to the amended declaration. 

3. In rendering judgment for the defendant. 

L. A. BAILEY, 

Attorney for Plaintiff. 

8 Designation of Record on Appeal. 

Filed September 26, 1924. 

******* 

The Clerk will please prepare the transcript of record on appeal 
in this cause and include therein the following, viz: 

1. Declaration, omitting affidavit. 

2. Demurrer to declaration, omitting notice appended. 
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3. Order sustaining demurrer. 

4. Amended declaration. 

5. Demurrer to amended declaration, omitting notice appended. 

6. Order of September 22, 1924. 

7. Assignment of errors. 

8. Memo, showing filing of appeal bond. 

9. This order. 

L. A. BAILEY, 
Attorney for Plaintiff. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 68817 at Law, wherein Minnie 
Bailey is Plaintiff and Fulton R., Gordon is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of October, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
4236. Minnie Bailey, appellant, vs. Fulton R. Gordon. Court of 
Appeals, District of Columbia. Filed Oct. 15, 1924. Henry W. 
Hodges, clerk. 
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COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FI USD 

DEC 5- 1924 

>gLc*,y }i~. 

Olkkk. 

IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA. 

No. 4236 

Minnie Bailey, Appellant, 
vs. 

Fulton R. Gordon. 

BRIEF FOR APPELLANT. 

I. 

In a suit lately pending in the Supreme Court of 
the District of Columbia for damages for breach of 
an agreement between the plaintiff, now appellant, 
and the defendant, now appellee, the Court entered 
final judgment for defendant upon his demurrer to 
plaintiff’s amended declaration, from which judgment 
the plaintiff prosecutes this appeal. 

The amended declaration (Rec., 3, 4) states the 
terms of an agreement whereby the plaintiff, at the 
request of the defendant, agreed to purchase from the 
defendant certain lota of land for 43 cents per square 
foot and, in consideration thereof, the defendant 
agreed to sell said lots for the plaintiff after a certain 
date when thereunto requested by her, for not less 
than 50 cents per square foot; that the plaintiff fully 
performed her agreement and paid to the defendant 
$5,174.10 in cash and notes, and after said date re¬ 
quested the defendant to sell the lots for not less than 



50 cents per square foot, but he failed to do so; that 
thereupon the plaintiff, at the request of the defend¬ 
ant, agreed to waive said former agreement and in 
consideration thereof the defendant agreed to sell said 
lots for her before a certain later date for one dollar 
and twenty-five cents per square foot, but he did not 
do so; that thereafter the plaintiff made diligent but 
unsuccessful efforts to sell said lots for 43 cents per 
square foot and thereafter resold and conveyed the 
lots to the defendant for $5,174.78 in cash and certain 
of said notes, which was the highest price she was able 
to obtain and claimed as damages $9,866.90, which ap ¬ 
pears upon the face of the amended declaration to be 
the difference between the price she paid and the price 
which he agreed to obtain for her. 

The demurrer (Rec. 4) states in effect that the 
declaration shows a reconveyance by the plaintiff and 
a return of the consideration to her; that this consti¬ 
tutes a release of her claim against the defendant; 
that, therefore, the declaration does not state a cause 
of action. 

II. 

QUESTIONS INVOLVED. 

1. Does the amended declaration show a return of 
the consideration to the plaintiff ? 

2. If the amended declaration shows a reconveyance 
by the plaintiff and a return of the consideration to 
her, does that constitute a release of her cause of 
action ? 

3. Does the amended declaration state a cause of 
action! 

4. Did the court err in sustaining the demurrer? 
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III. 

The error now relied upon by the appellant is the 
action of the court in sustaining the demurrer. 

IV. 

POINTS AND ARGUMENT. 

1. The amended declaration does not show a return 
of the consideration to the plaintiff. 

The defendant ignores the agreement of October 1, 
1920, and erroneously considers the consideration to 
consist of what the lots had cost the plaintiff at the 
time of the reconveyance on July 9, 1922. That cost 
included her cash payment $400 and principal $390 and 
interest $95.87, paid by her on her notes and principal 
$4,204.10 and interest $580.68 remaining due and un¬ 
paid on said notes, amounting in all to $5,670.65, of 
which only $5,174.78 was returned to her. 

2. The reconveyance on July 9, 1922, was in con¬ 
sideration of $5,174.78 in cash and notes then received 
by plaintiff from defendant, leaving still outstanding 
her cause of action for his failure to sell the lots for 
$1.25 per square foot. If he claims a release he may 
plead it, but there is nothing in the declaration to in¬ 
dicate it and he resorts to a “speaking demurrer.’’ 

3. Law Rule 22 of the trial court provides that “The 
declaration shall state only the facts necessary to con¬ 
stitute the cause of action.” A demurrer admits the 
truth of the facts so stated and those are the only facts 
to be considered on demurrer. 31 Cyc. 322. 

The demurrer admits a valid agreement to sell the 
lots, 12,032.8 square feet, for $1.25 per square foot, 
amounting to $15,041.00, and breach, by defendant, and 
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that thereafter the plaintiff was unable to get more 
than $5,174.78 for the lots. Therefore her damage was 
the difference between those two amounts, $9,866.22. 

4. It was error to sustain the demurrer and the 
judgment should be reversed. 

Lorenzo A. Bailey, 
Attorney for Appellant. 
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IN THE 


Court of Appeals of the District of Columbia 


Minnie Bailey, 

Appellant, 

VS. 

Fulton R. Gordon, 
y Appellee. 


No. 4236. 


BRIEF FOR APPELLEE 

Counsel for appellant, in preparing the tran¬ 
script of record, for some reason best known to 
himself included therein both the original and 
amended declarations and in his assignment of er¬ 
rors alleges that the Court erred in sustaining de¬ 
murrers to both the original and amended declara¬ 
tions. 

His brief seems to discuss the amended declara¬ 
tion only. It will be well, however, to call atten¬ 
tion to both declarations in order that the char¬ 
acter of this action and especially the unwilling¬ 
ness of the plaintiff to state all the facts may be 
observed. 
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The original declaration alleges the agreement 
between plaintiff and defendant by which the lots 
were purchased at 43c per sq. ft., upon certain 
terms, and a further agreement on the part of the 
defendant to sell the lots within a certain time at 
an advanced price; that, upon the failure of the 
defendant to sell the lots as agreed, a subsequent 
agreement was entered into in which it is alleged 
the time for resale was extended and the price very 
much increased. The declaration then alleges 
that the defendant did not within the agreed time 
sell the lots at the agreed price and claims dam¬ 
ages in a sum arrived at by obvious mathematical 
calculation. The demurrer was sustained to this 
declaration on the patent ground that the declara¬ 
tion did not state whether or not the lots were still 
in the possession of the plaintiff or whether they 
had been sold, and if so, at what price. After the 
demurrer was sustained, the plaintiff filed an 
amended declaration. 

The amended declaration makes the same alle¬ 
gations as the original declaration in almost the 
identical language but adds the very important 
fact, “that thereafter the plaintiff made diligent 
efforts to sell said lots and in said efforts offered 
them to the defendant and others at the price of 
43 cents per square foot but all said offers and ef¬ 
forts failed and thereafter the plaintiff resold and 
on, to wit, July 9th, 1922, conveyed said lots to 
the defendant. ,, The computation of the consider¬ 
ation shows that it is the same as that which was 
paid by the plaintiff for the lots originally. It will 
be noted that the plaintiff was perfectly willing to 
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conceal the fact in the first declaration that she 
had resold the lots to the defendant and that the 
defendant had returned to her her notes and can¬ 
celled her obligation to him. The plaintiff was 
willing in the first declaration to give the Court 
but part of the truth about the entire transaction. 
The defendant demurred to the amended declara¬ 
tion and it is respectfully submitted that the 
Court’s action in sustaining the demurrer should 
be upheld. 

ARGUMENT 

It is the contention of the defendant that where 
the declaration sets out sufficient facts to show 
that by the actions of both the parties the original 
contract has been rescinded and the parties put in 
the same position that they were before the orig¬ 
inal transaction was entered into, that there is a 
presumption that the second transaction was a re¬ 
scission of the first and a mutual release of the 
parties. Such being the case, it is contended that 
the plaintiff’s amended declaration should state 
positively, definitely, and specifically that the sec¬ 
ond agreement was entered into without any re¬ 
lease or waiver by the plaintiff of the defendant 
on account of the alleged agreement of resale. 
Certainly the plaintiff, if she did enter into the 
second contract which effectively placed her in 
statu quo, at the same time holding up her sleeve 
a claim for breach of a prior contract for resale, 
ought to be compelled to say so in her declaration 
before the Court ever opens its doors to entertain 



her suit. The law presumes that when two par¬ 
ties get together and adjust their differences that 
they have adjusted all their differences growing 
out of that transaction. If something was re¬ 
served, it is the duty of the plaintiff to plead it. It 
will be noted also that, although a contract of re¬ 
conveyance was entered into on July 9th, 1922, and 
the amended declaration was not filed until June 
17th, 1924, the declaration does not allege that the 
plaintiff at any time between those days ever 
called upon or requested the defendant to perform 
the obligation of the alleged contract of resale. 
The absence of such allegation is peculiarly sig¬ 
nificant when the various dates in connection with 
the transaction are observed. Both the original 
and amended declarations allege that the defend¬ 
ant agreed with the plaintiff that on or before the 
1st day of May, 1921, he would sell the lots for the 
plaintiff at a price of $1.25 per sq. ft. The original 
declaration in this cause was filed on April 30th, 
1924, the last day of the three years within which 
the statute would have to run. If it should become 
necessary to plead to the declaration, it will be 
interesting to determine whether or not, in view of 
the allegation that the defendant was to sell the 
lots before the first day of May, 1921, the declara¬ 
tion being filed on April 30th, 1924, has not been 
filed at least one day too late. 

Appellants brief presents no law and, if such 
could be possible, less facts. Perhaps it is true that 
there is little law in support of this declaration. 
We believe it fair to say that the defendant's posi- 
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tion is supported by the very general rule found in 
12 Corpus Juris, Pg. 364: 

“It will be presumed that a general settle¬ 
ment includes all matters in controversy 
and all demands existing at the time between 
the parties and, while this presumption is not 
conclusive in its character, it imposes on the 
party claiming that certain items were not in¬ 
cluded in the settlement the burden of estab¬ 
lishing such fact by a fair preponderance of 
the evidence.” 

The case at bar might well be compared to the 
case of Alden vs. Thurber, 149 Mass. 271, in which 
suit was brought for damages for non-perform¬ 
ance of contract to supply jam. The jam had been 
shipped, but returned as not being of the specified 
quality and the contract mutually abandoned. The 
Court said: 

“The letter of the defendants was an offer 
to settle and compromise the controversy be¬ 
tween the parties. The acts and conduct of 
the plaintiff were an acceptance of that offer. 
This was a waiver of the right to sue for any 
preceding breach of the contract. The per¬ 
formance by the defendants of the new agree¬ 
ment operated as an accord and satisfaction 
for any breach, and discharged the old con¬ 
tract. Such was clearly the intention of the 
defendants and as the plaintiff accepted their 
offer unconditionally, and thus induced them 
to perform it he cannot now say that he had 
a concealed intention not to discharge the 
prior contract. This would be bad faith.” 
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Mr. Justice Hoehling, in sustaining the demur¬ 
rer to the amended declaration, stated to plaintiff's 
counsel that he did not think that plaintiff should 
be allowed to have a restoration of her rights and 
at the same time conceal her intention to sue the 
defendant on a prior contract growing out of the 
original transaction and that she ought not be 
permitted to deal with the defendant to secure a 
restoration of her rights while laughing up her 
sleeve. It is alleged in the declaration that the 
contract to resell at a higher price was part of the 
contract to repurchase and, therefore, the contract 
to resell must necessarily fall when no longer sup¬ 
ported by the contract of purchase. 

In the case of Juniper Lumber Company vs. 
Nelson, a Virginia case recently decided, found in 
112 S. E. 564, 24 A. L. R. 247, the Court cited 
the case of Schwab Safe & Lock Co. vs. Snow, 47 
Utah, 202, a quotation from which, set out in the 
opinion, is as follows: 

“The defendant, no doubt, had a right to 
propose the cancellation of any order that had 
been accepted by the plaintiff, and the plain¬ 
tiff had a clear legal right to accept his pro¬ 
posal. After the proposal to cancel any stand¬ 
ing order was accepted, that terminated the 
contract respecting the order thus cancelled, 
and we cannot see how the same could be re¬ 
instated, except by a new agreement between 
the parties. To be more specific: The order 
by the defendant and the acceptance thereof 
by the plaintiff, as a matter of course, consti¬ 
tuted a contract binding upon both parties. 
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The defendant, however, proposed an uncon¬ 
ditional cancellation of the order, and the 
plaintiff accepted the proposition. This, in 
law, constituted a rescission or cancellation, 
whatever it may be called, of an executory 
contract by mutual consent, and, in view that 
the contract was executory, the acceptance by 
plaintiff of defendant’s proposal to cancel or 
rescind the order was a sufficient considera¬ 
tion to support such rescission or cancellation. 
1 Page, Contr. Par. 317. In view, therefore, 
that the defendant unconditionally cancelled 
the order, and the plaintiff unconditionally 
joined in the proposed cancellation, it inevita¬ 
bly follows that the contract which arose by 
reason of the accepted order ceased to exist. 
In view that the contract was executory, if it 
was cancelled or rescinded as to one party, it 
of necessity must also have ceased to exist as 
to the other. To illustrate: Suppose the plain¬ 
tiff had sued the defendant for a breach of the 
contract after it had accepted his proposition 
to cancel the order; could it mantain an action 
for breach of contract? The question answers 
itself . If, therefore, the contract is cancelled 
so that one of the parties may not sustain an 
action for its breach, it must likewise be so as 
to the other, unless there is a reservation of 
some kind by one of the parties. In view of 
the unconditional cancellation of the order for 
the Bishop safe by the defendant, and its un¬ 
conditional acceptance by the plaintiff, we 
think the defendant cannot recover damages 
as for a breach of the contract which arose 
from the acceptance of the cancelled order.” 


7 


Again on Page 252 of A. R. L., the Court said: 

“The true rule of law is that when an ex¬ 
ecutory agreement partly performed is thus 
mutually cancelled, if any right is reserved 
to recover unliquidated damages arising out 
of a previous breach thereof, it sfepuld be re¬ 
served expressly, and that the VuJSen is upon 
one who alleges such a reservation to show 
that this was the mutual undemanding. A 
mutual rescission, abrogation, release, or 
cancellation of such a contract, without res¬ 
ervations, terminates it so as to preclude the 
recovery of damages for any previous breach 
thereof.” 

In McCreery vs. Day, 119 N. Y., Pg. 1, 6 L. R. 
A. 503, the Court said: 

“Where a contract is rescinded while in 
course of performance, any claim in respect 
of performance or of what has been paid, or 
received thereon will ordinarily be referred to 
the agreement of rescission and in general no 
such claim can be made unless expressly or 
impliedly reserved upon the rescission. Leake 
Contracts 788.” 

The case of Rogers vs. Rogers & Brothers, 139 
Massachusetts, Pg. 440, was a case where an oral 
contract for the sale of goods was entered into at 
a specified price for delivery at a certain time. 
Partial delivery was made and paid for and the 
seller refused future orders unless the buyer 
agreed to pay more. The buyer consented and paid 
the advanced price. It was held that he could not 
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maintain an action on the breach of contract. On 
Page 444, the Court said: 

“If we assume the original agreement was 
sufficiently definite to constitute a valid con¬ 
tract, as it was a continuing contract, the par¬ 
ties could clearly substitute for it a new con¬ 
tract whichljgmld determine their rights and 
liabilities aftS^the new contract was made 
and this woula operate as a waiver or dis¬ 
charge of the first contract as to future or¬ 
ders and deliveries unless it appeared that the 
first contract had been broken by an absolute 
refusal on the part of the defendant to per¬ 
form it and that the new contract was not in¬ 
tended to be a discharge of the breach . * * * 
If the parties agreed that these orders should 
be filled at the price stipulated for in the new 
contract without considering whether the new 
agreement would of itself be a discharge of 
these partial breaches, performance of the 
new agreement would operate as a discharge, 
or an accord and satisfaction, unless it ap¬ 
peared that such was not the intention of the 
parties . Such a substituted agreement prima 
facie takes the place of the original agreement 
as to everything remaining unperformed” 

In the case of Parker vs. Thestler Co., 75 Wash. 
505, at Page 511, the Court said: 

“Where a subsequent contract is made cov¬ 
ering the entire subject matter of the per¬ 
formance and nothing is shown to indicate 
that it was intended to be an extension 
thereof, the original contract is superseded 
and the rights of the parties become fixed in 
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accordance with the terms of the second con¬ 
tract.' ? 

I cannot argue the matter better than these 
cases do. It is respectfully submitted that if there 
was a reservation of the right to sue on the orig¬ 
inal agreement to resell, that it was the duty of 
the plaintiff to so allege it in his several declara¬ 
tions. Not having done so, he states no cause of 
action because prima facie the contract between 
two parties by which the defendant received back 
his lots and the plaintiff her notes operated as an 
accord and satisfaction and a discharge of both. 

Respectfully‘Submitted, 

Roger J. Whiteford, 
Attorney for Appellee. 



